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REMARKS/ARGUMENTS 

Claims 1, 4, 16-18, 20-26 and 28-30 are pending in this matter. Claims 23-26 and 
28-30 have been allowed. Claims 1, 4, 16-18 and 20-22 remain rejected; however, in view of the 
remarks and Declaration included herein, Applicants submit that the remaining claims are also 
allowable. Reconsideration is respectfully requested. 

I. REJECTIONS UNDER 35 U.S.C. § 102(a) 

Claims 1, 4, and 16-20 stand rejected under 35 U.S.C. § 102(a) as allegedly being 
anticipated by Ahmad et ah, Gastroenterology, Vol. 122, pages 854-866 (Ahmad et ah, April 
2002). In addition, claims 1, 4, and 16-20 were also rejected under 35 U.S.C. § 102(a) as 
allegedly being anticipated by Radlmayr et ah, Gastroenterology, Vol. 122, No. 7 pages 2091- 
2095 (June, 2002). In response, Applicants respectfully traverse the rejection. 

The present application, U.S. Application No. 10/526,256 ("the '256 
application"), is a national phase application arising from PCT Application No. PCT/03/023,926, 
("PCT '926") filed July 30, 2003. The PCT '926 application claims priority to U.S. Provisional 
Application No. 60/407,391, filed August 30, 2002 and U.S. Application No. 10/356,736, filed 
January 30, 2003. 

As U.S. Provisional Application No. 60/407,391 was filed on August 30, 2002, 
Ahmad et ah (April 2002) and Radlmayr et ah (June 2002) are considered by the Examiner to be 
35 U.S.C. § 102(a) art. 

A. Abreu et al. 

Abreu et ah, Gastroenterology, Volume 123, Issue 3, pages 679-688 (2002) ("the 
Abreu et al. Vol. 123 reference, Sept 2002") was published in September 2002 and embodies the 
claimed invention. The September 2002 date is verified by Exhibit 1, which is a copy of the 
"Table of Contents" from Volume 123, Issue 3 of the journal Gastroenterology. In order for the 
Abreu et al. Vol. 123 reference Sept 2002 to have been published in the September issue of 
2002, it must have been received by the journal before September 2002. 
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In fact, it is clear from the Abreu et al, Volume 123, reference on page 688, right 
hand column in the footnotes, that the manuscript (preprint) was received by the journal on 
February 8. 2002 . February 8, 2002 predates both Ahmad et al. (April 2002) as well as 
Radlmayr et al. (June 2002). 

The currently claimed rejected subject matter is embodied in the Abreu et al. Vol. 
123 reference. The date of receipt of the manuscript by the journal Gastroenterology clearly 
antedates Ahmad et al. (April 2002) as well as Radlmayr et al. (June 2002). 

B. 37 CFR § 1.131 Declaration by the Inventors 

Applicants submit herewith a Declaration ("Declaration") under 37 CFR § 1.131, 
signed by each of the named inventors evidencing prior invention in the United States before the 
effective dates of each of the references. The Declaration has attached Exhibits A & B. 
Paragraphs 4-6 of the enclosed Declaration are reproduced below for the convenience of the 
Examiner and recite as follows: 

4. Attached Exhibit A is a journal article that embodies the 
currently claimed invention. The journal article is entitled, 
"Mutations in NOD2 are associated with fibrostenosing disease in 
patients with Crohn's disease, by Maria T. Abreu, et al, pages 679- 
688, Volume 123, Issue 3, (September 2002). 

5. The Table of Contents of this September 2002 journal issue is 
attached as Exhibit B. 

6. These Exhibits provide evidence of the conception of the 
invention and its reduction to practice. A manuscript, from which 
this journal article arose, was prepared prior to February 8, 2002 . 
This is clear from the footnote on page 688 of the journal article, 
which states that the manuscript was received by the publisher on 
February 8. 2002 . 

Under MPEP § 715.07 it states: 

The essential thing to be shown under 37 CFR 1 . 1 3 1 is priority of 
invention and this may be done by any satisfactory evidence of the 
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fact. FACTS, not conclusions, must be alleged. Evidence in the 
form of exhibits may accompany the affidavit or declaration. Each 
exhibit relied upon should be specifically referred, to in the 
affidavit or declaration, in terms of what it is relied upon to show. 
[Emphasis added]. 

Applicants have provided the essential thing to show priority of invention. The 

date of the declared submission of the manuscript in the journal coupled with the date of 

publication of the article in the journal is satisfactory evidence of prior invention. Each of the 

inventors declares in paragraph 6: 

. . .A manuscript, from which this journal article arose, was 
prepared prior to February 8, 2002 . 

Their declaration is corroborated by the journal itself by the footnote which 
recites: "Received February 8, 2002. Accepted March 16, 2002." In other words, according to 
the Declaration, a manuscript was prepared before February 8, 2002 and submitted to the journal 
for publication. The journal later published the manuscript in September 2002 and memorialized 
the date of receipt of the original manuscript as is customary and normal business practice. An 
actual copy of the manuscript is not required as the journal article itself is a facsimile of the 
accepted manuscript. The date of March 16, 2002 is the date of the actual acceptance of the 
manuscript by the journal, which date still predates the effective dates of either of the references. 

C. The Documentary Evidence Clearly Shows a Date Prior to the Effective Date 
of the References 

The Declaration and exhibits clearly state facts and evidence a date of invention 
in this country prior to the effective date of the cited references. When all the evidence is viewed 
in its entirety, including the Declaration, the Exhibits and later publication, Applicants' evidence 
clearly and convincingly establishes a date of invention prior to February 8, 2002 . This date 
antedates the cited references. 
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D. 



A Timeline of Events 



Applicants have included a timeline of events as Exhibit 2 for the convenience of 



the Examiner. As shown therein, Applicants were clearly in possession of the invention prior to 
the publication of Ahmad et al (April 2002) and Radlmayr et al (June 2002). 



In view of the foregoing, Applicants believe all claims now pending in this 



Application are in condition for allowance. The issuance of a formal Notice of Allowance at an 
early date is respectfully requested. 



If the Examiner believes a telephone conference would expedite prosecution of 



this application, please telephone the undersigned at 925-472-5000. 



TOWNSEND and TOWNSEND and CREW LLP 

Two Embarcadero Center, Eighth Floor 

San Francisco, California 94111-3834 

Tel: 925-472-5000 

Fax:415-576-0300 

Attachments 

JS:js 

62243113 v1 




Respectfully submitted, 



J^eph R. Snyder 
Reg. No. 39,381 
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